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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548

Rovember 27, 1973

4o?”

Elecctronic Corporation of Aneric g
5725 Yeat Washinston Boulevard ‘ !
Ins Augeles, Califernia 50016

Lttention: Mr. Brian lLongford
Director oi® Englncering

Gcnulcmcn:

Ee refer to your telefuxr of April 27, 1273, and letter of
May 3. 1973, protestiiy the averd of o contract to IFT CGillfillan
(¥17) pursuant tﬂ rcaau;t foyr proposals (h-;) Hoe DHAD00T3eR-118k,
‘!'“"\l"d Septemoer & 2;, J.C){r,. zy tha Deiciaze Supply lxggnCy, Dafense

Electyonies Supply Center (UL&V), Duyben, Onice

The subject RFP vequested offcrq for Increasntol guantitics

of a Dalre Fooving Wetvork, | vith IFT Ciifillan
B/R GLoML.  Contimned LuAQuJ T3elu5050 vas executed with 14T on
Morch 3.9, 19730

You contend thst vor fira submiticd an offer for the subisct
5 items at a price mubsteaﬁi&l_y lower than that of TIY, and thad
‘ your firm desigacd and rianufectured thr origd )al units for IiT in
1057 and maintoin oa file the orviginal design and vest date, poris
list, and complete monufecturins dravivey evidencing couplinice
with IT7's specificatiorns. You state that you have ne recovd of
operationnl failure of e iiems nor any other evidence of none
corpliance wita ITT's specifications. You further giate that you
vera not notificd of i nward by TUELT throuvsh the prescriboed
notificatlion preocedurs, tuv were fivut avprised of the award thronsh
the Cormerce Uoginess Dailyv of April 19, 1973.

A report of Jvne 25, 1973 from the Defense Supply Agency advises
that the procurcment was nomotianted under the authority of 10 U.S5.C.
2304 (a)élo) and Armed Services Procureaent Regulation (ASFR)
3210.2 (xi1i) oa the basic that it wes ivmracticoble to obtein
competition by foromal adveriisiny due to the uvnnvailability of
complete data, Your fixm was one of gix from which proposals were
golicited, and offers vere received from each ons. Your offer wes
the cecond louweat while i70's was the hiphszeé priced. Following the
. rececipt of proposals, ine 1oW proposal was forvarded to the ULO.
L Army Plectronics Commerd (UJGALC), Fore Momouth, KRew Jersey, the
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B-178536

cognizant technical and engineering facilitv. USAEC reported

back to DIESC that the IIT drawing cited in the BFP was inadequate

for procurcment purposes, and thnt unsatisiaclory perforrance reports
vere being recelved oa the subject item beins supplied under other
contracts. It was ecxplained that since 1958 there had been revisions
to ITT droving 84041, which imposed additionel requirements, and
gince ITT had proprietary rights te the lgter revisions, the drawing
could not Le utilized for procurcrient purposes, In view of the larpe
number of reported fallures of the pulse forming networks at verious
Army facilities which mipght be traced to the 1933 version of the
drawing USARC recommended that if there existed any urgent regquire-
nent for the item, it schould be purchasged on & sole-source bvasis Irom
ITT.

It was subsequently reported that Drawing 8kOLl, Revision E,
February 13, 1967, specified a 10,000-hour gervice test end that
items furniched under past contracts, and not procured from ITT, had
lasted only 150 hovrs.

On Jonnsry 23, 1973, the contracting officer (DESC) ves notificd
that the item wes urpently needed due to & critical supuly situation
created by the termination of a predecessor contract for the item.
Baged therevpon, the contracting officer conducted sole-source
negotiations with ITT and executed the subject contract for 125
units on March 29, 1973, By letter of May 21, 1973, the unsuccessful
offerors vere advised that due to the proprictary nature of Revisicn &,
the USAEC had restricted nepgotiations to ITT.

DESC concedes that the post-svard notice to umsuccessful
offerors was not glven in eccordnnce with the prescribed ASPR pro-
cedures, and it states that the egency has teken steps to avert
similax occurrences in fuvbure procurements.

A supplemental report dated July 31, 1973 sets forth further
information pertaining to the reported proprietary status of the
dravwing.,

Pursuant to a request of Mzy 21, 1973 by DESC that USAEC docunent
ITT's proprietary rights to the datr, USAEC reesponded by letter of
June 25, 1973 that a conversation with ITT led USAERC <o believe that
Revision E was proprietary, and that there had been a later revision
to the drawing. Inasmuch as the requested dccumentation was not
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produced, DESC contacted ITT directly and was advised by letter
of July 11, 1973, that neither Revision E nor subseguent Revision F,
issued Moy 25, 1973, was proprietary,

Revertheless, DESC states that the ITT drawing was inadequate
for a competitive procurement since the contracts avarded subscguent
to the promulgation of Pevision I in February 1957 resulted in
unsaticfactory itecus in each cage. DESC reiterates its position
of the earlier report that the data submitted by your firm wes
inadequate in thet it was predicated upon the original drawing for
the item which had been materially altered by ITT's subsequent
revisions,

It is our opinion that the procurcrent history of the item
presented an adequate basis for the conclusicn that the drawing set
forth in the RFP was luadequate for a comrnetitive procurement.
Hovever, we do not understand how USARC could have considered Revision E
to be o proprictarvy Graving inasmuch as & number of contractc had
been avarded to firms other thuan ITT since the drawing's issuance
in 1967. 1Ia any cvent, the record indiceies that clequate dato were
not available to N.3C for a campetitlve procurement and could not
be obtained and dissem.nated within the available time. Therefore
we willi not take cxception to the legality of the sole-source avard
to the only firm whizh the procuring ectivity at the time believed

_capable of producing an acceptable item. See B-160291, February 17,

1957; B-161031, June 1, 19(7; B-168819, May k4, 1970.

As previously no-ed the procuring ectivity concedes that notice
of the award was not furniched promptly to the unsuccessful offcrors
a8 provided by ASPR 3-303.3., Lowever, we regard this ae a proceiural
defect that does not alfect the legality of the awsrd itself.

B~176766, March 20, 1973,

Accordingly, we must cdeny your protest speinst the award.
However, Wwe are recomuending to the Defense Supply Agency that en
effort be made to deverop & specification sdequate for competitive
procurement of the item in the future.

Sincerely yours,

Paul G. Dembling

For the Comptroller General
of the United Stutes
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BEST DOCUMENT AVAILABLE

092153

COMPTROLLER GENERAL OF THE UNITED STATELS
WASHINGTON, D.C 20348

B=-175535 November 27, 1973

Electranic Corporaticn of Axrzrice
5726 lest Uachinston Truleverd
Los Angeles, Colifarnia G0016

Atteation: !ior. Brign Longford
Director of Eagineering

Centlamen:

We refer to your telefmx of April 27, 1973, and letter of
oy 3, 1973, protestiing the avard of a contract to ITT Gilfillan
(ITT) pursuant to request for proposals (RFP) Fo. D3A300-73-R-118k,
iccued Septexber 26, 1972, by the Defense Supply Agency, Defense
Electronics Supply Cenier (DESC), Dayton, Ohio.

The suvject XFP requ=sted oifers for incremental quantities
of & Pulse Forming Letwork, in accordsance with ITT Giifillan
P/K 84041, Coatruct DEA90D-T3=C-6095 was executed with ITT on
tarch 29, 1973.

You contend thot your firm submitted an offer for ihe subject
items at a price substantially lower than that of IIT, and that
your firm designed and manufactured the original units for ITT in
1957 and maintain on file the original design and test dave, paris
list, ané complete manufacturing drawings evidencing compliance
with IT?'s specifications. You state that you have no record of
oparational fuilure of the items nor any other evidence of non=-
compliance withh ITT's specifications. You further state thatv you
vere not notified of the award by DESC through tie prescribed
notification procedur:, but were first appriced of the avard throuch
the Coxmerce Business Daily of April 19, 1973.

A report of Jume 25, 1973 from the Defense Suprly Aseney edvives
that the procurexzcnt vos nerotiated under the authority of 10 U.E.C.
2304 (a)ilo) and Arced Services Procurement Regulation (ASFR)
3-210.2 (xiii) on the basic that it was impracticable to obtain
competition by forizzal cdvertising due to the unavailability of
coxplete date, Your firm vas one of six from which proposals were
egolicited, and offers vwire received from each one. Your offer was
the second loucct while IST's was tha highest priced. Followiag the
receipt of proposals, the louw proposal was forwarded to the U.S.
Arry Mectronice Commund (USAEC), For{ Mommouth, rew Jcrsey, the
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cognizant technical and engineering facility. USAEC reported

back to DESC that the ITT drawing cited in the RFP was inadequate

for procurement purposes, and that unsatisfactory performance reports
vere being received on the subject item being supplied under other
contracts. It was explained that since 1958 there had been revisions
to ITT drawing 84OL1, vhich imposed additional requirements, and
since ITT had proprietary rights to the later revisions, the drawing
could not be utilized for procurement purposes. In view of the large
number of reported failures of the pulse forming networks at various
Army facilities which might be traced to the 1958 version of the
drawing USAEC recommended that if there existed any urgent require-
ment for the item, it should be purchased on a sole-source basis from
ITT.

It was subsequesntly reported that Drawing 84041, Revision E,
February 13, 1967, specified a 10,000-hour service test and that
items furnished under past contracts, and not procured from ITT, had
lasted only 150 hours.

On January 23, 1973, the contracting officer (DESC) was notified
that the item was urgently needed due to & critical supply situation
created by the termination of a predecessor contract for the item.
Based thereupon, the contracting officer conducted sole-source
negotiations with ITT and executed the subject contract for 125
units on March 29, 1973. By letter of May 21, 1973, the unsuccessful
offerors vere advised that due to the proprietary nature of Revision E,
the USAEC had restricted negotiations to ITT.

DESC concedes ‘that the post-award notice to unsuccessful
offerors was not given in accordance with the prescribed ASPR pro-
cedures, and it states that the agency has taken steps to avert
similar occurrences in fulure procurements.

A supplemental report dated July 31, 1973 sets forth further
information pertaining to the reported proprietary status of the
drawing .

Pursuant to a request of May 21, 1973 by DESC that USAEC document
ITT's proprietary rights to the data, USAEC responded by letter of
June 25, 1973 that a conversation with ITT led USAEC to believe that
Revision E was proprietary, and that there had been a later revision
to the drawing. Inasmuch as the requested documentation was not
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produced, DESC contscted ITT directly and was advised by letter
of July 11, 1973, that neither Revision E nor subsequent Revision F,
issued May 25, 1973, was proprietary.

Nevertheless, DESC states that the ITT drawing wes inadequate
for a competitive procurement since the contracts awarded subsequent
to the promulgation of Revision E in February 1967 resulted in
unsatisfactory items in each case. DESC reiterates its position
of the earlier report that the data submitted by your firm was
inadequate in that it was predicated upon the originnl drawing for
the item which had been materially altered by ITT's subsequent
revisions.

It is our opinion that the procurement history of the item
presented an adequate basis for the conclusion that the drawing set
forth in the RFP was inadequate for a competitive procurement,

However, we do not understand how USAEC could have considered Revision E

to be a proprietary drawing inasmuch as a number of contracts had
been awarded to firms other than ITT since the drawing's issuance
in 1967. In any event, the record indicates that adequate data were
not available to DESC for a campetitive procurement and could not
be obtained and disseminated within the available time., Therefore
we will not take exception to the legality of the sole-source award
to the only firm which the procuring activity at the time believed
capable of producing an acceptable item. See B-160291, February 17,
1967; B-161031, June 1, 1967; B-168819, May kL, 1970.

As previously noted the procuring ectivity concedes that notice
of the award was not furnished promptly to the unsuccessful offerors
as provided by ASPR 3-508.3. However, we regard this as a procedural
defect that does not affect the legality of the award itself,
B-176766, March 20, 1973,

Accordingly, we must deny your protest against the award.
However, we are recomuending to the Defense Supply Agency that an
effort be made to develop a specification adequate for competitive
procurement of the item in the future.

Bincerely yours,

Paul G. Dembling

For the Comptroller General
of the United States
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